Procedures Regarding
Cooperator
Information & Sealing

AMENDED LOCAL RULE 13.05


Effective FEBRUARY 1, 2017



Enacted by the District Court



Deals with sealing of certain pleadings



Aimed at preventing the public from being able to tell
from the docket sheet or the public proceedings
whether a defendant has cooperated with the
Government
 Nothing

in the Court’s public record will allow anyone
to be able to determine whether a defendant did or
did not cooperate with the government.

Overview of Procedural Changes
 GUILTY

PLEAS
 When drafting the stipulation/guilty plea
agreement – cooperation is NOT
addressed at all
 IN EVERY CASE, in addition to the guilty
plea agreement, you will prepare and
bring with you a form dealing with
cooperation
“Sealed Plea Supplement – Statement
Regarding Cooperation”

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,
v.
Click here to enter text.,
Defendant.

)
)
)
)
)
)
)
)
)

☐
Defendant has entered into an agreement with the Government, defendant has
substantially assisted the Government, and the Government will file a motion for downward
departure under:

No. Click here to enter text.
FILED UNDER SEAL

☐

Section 5K1.1 of the Sentencing Guidelines

☐

Title 18, United States Code, Section 3553(e)

SEALED PLEA SUPPLEMENT – STATEMENT REGARDING COOPERATION
COMES NOW the United States of America, by and through Richard G. Callahan, United
States Attorney for the Eastern District of Missouri, and Click or tap here to enter text., Assistant
United States Attorney for said District, and pursuant to Eastern District of Missouri Local Rule

If a separate written agreement regarding cooperation exists, it is attached hereto.
NOTE: The Court will determine whether to grant such a motion and, if the motion
is granted, how much to depart.

83-13.05(B)(2), states as follows:
☐
Defendant has not offered substantial assistance to the Government and the
Government will not be filing a motion for downward departure on defendant’s behalf absent
additional cooperation.
☐
Defendant has offered to assist the Government, but has not yet provided substantial
assistance. Prior to sentencing, the Government will determine whether the defendant’s assistance
has been truthful and substantial enough to warrant the filing of a motion for downward departure
under Section 5K1.1 of the Sentencing Guidelines and/or Title 18, United States Code, Section
3553(e).
If a separate written agreement regarding cooperation exists, it is attached hereto.
NOTE: The Government alone will determine what constitutes substantial
assistance, and the Government alone will determine whether to file a motion for
downward departure. There will be no downward departure for substantial
assistance without a motion by the Government. A downward departure motion is
warranted only for substantial assistance; mere truthful and complete assistance
alone is not enough. Defendant understands that if the Government determines the
assistance to be substantial and makes a downward departure motion, the Court's
role is to determine whether to grant such a motion and, if the Court grants the
motion, to determine what departure is appropriate.

Respectfully submitted,

RICHARD G. CALLAHAN
United States Attorney
/s Click or tap here to enter text.
Click or tap here to enter text.
Assistant United States Attorney
111 South 10th Street, Room 20.333
St. Louis, Missouri 63102
(314) 539-2200

AT THE PLEA HEARING


Every change of plea hearing will have a sidebar to discuss
cooperation (or lack thereof)



Judges may handle this differently




“Under Local Rule 13.05, it is the procedure of this Court to hold a bench
conference in every plea and every sentencing hearing. We will now
conduct the bench conference, and this portion of the transcript of this
hearing will be filed under seal.”

Present the Sealed Plea Supplement & Statement Regarding
Cooperation at this time
 Judge

will review the contents with the defendant

Following the Plea Hearing




The Clerk’s Office will file:


Guilty Plea Agreement (NOT under seal, unless there is another reason to
do so)



Sealed Plea Supplement (under seal)

Plea Transcript


Court reporters will prepare and file their plea transcripts as two
documents and the docket clerk will docket it as two entries


The start and stop times will not be reflected



Docket: “Pursuant to Local Rule 13.05. it is the policy of this Court that every
guilty plea and sentencing transcript contain a reference to a confidential
bench conference at which the lack of cooperation or cooperation is
discussed, thereby making it impossible to determine from the unsealed
portion of the transcript whether there was not, or was cooperation with the
government."

PRIOR TO SENTENCING


In EVERY case, prior to sentencing, the Government must file a
SEALED SENTENCING DOCUMENT



If a § 5K1.1and/or § 3553(e) motion will be filed for the
defendant, it will be entitled “Sealed Sentencing Document,”
but will contain the same content as a usual motion




There will no longer be a docketing event for “Rule 35 Motion” or
“§ 5K1.1 Motion”

If you are NOT filing a § 5K1.1 or § 3553(e) motion, you file a
“Sealed Sentencing Document” that reflects NO COOPERATION

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff,
v.
Click here to enter text.,
Defendant.

)
)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE
No. Click here to enter text.
FILED UNDER SEAL

GOVERNMENT’S SEALED SENTENCING DOCUMENT—STATEMENT
REGARDING COOPERATION
COMES NOW the United States of America, by and through Richard G. Callahan, United
States Attorney for the Eastern District of Missouri, and Click or tap here to enter text., Assistant
United States Attorney for said District, and pursuant to Eastern District of Missouri Local Rule
83-13.05(B)(2), states as follows:
Defendant has not provided substantial assistance to the Government and the Government
will not be filing a motion for downward departure on defendant’s behalf.

Respectfully submitted,

RICHARD G. CALLAHAN
United States Attorney
/s Click or tap here to enter text.
Click or tap here to enter text.
Assistant United States Attorney
111 South 10th Street, Room 20.333
St. Louis, Missouri 63102
(314) 539-2200

I hereby certify that on November 25, 2016, the foregoing was filed electronically under seal
with the Clerk of the Court and a copy was sent via electronic mail to Click here to enter text.,
the attorney for the defendant.

/s Click or tap here to enter text.
Click or tap here to enter text.
Assistant United States Attorney

Sentencing Memoranda


GOVERNMENT: If you want to file a sentencing memorandum that
does not address cooperation in any way


Docketing event: Sentencing Memorandum
 Public,

unsealed event used in addition to the sealed
sentencing document in which the government can provide
information and arguments regarding sentencing that do not
involve cooperation



DEFENSE: If the defense wishes to file its sentencing memorandum
under seal (because it contains personal, medical or mental health
information)


Separate motion to seal is required



Filed as “Sealed Sentencing Document”

Other Defense Sentencing Materials – Letters Written on Behalf
of Defendants Will Be Publicly Available




Except as otherwise provided in this paragraph, any written
communication regarding any defendant by persons other than
court-related personnel working on the case, the defendant, or
counsel, submitted at any point before the defendant has been
sentenced, will be made available for viewing at the public terminal
in the clerk's office.
Any written communication received in paper form will be scanned
and filed electronically in the appropriate case. Any party may file a
motion, either at or after the time any written communication is
submitted, stating the particular reasons as to why it should not be
made available at the public terminal. A judge, either on the judge's
own motion or on the motion of any party, may order all or any
portion of any written communication to be removed from the public
terminal at any time. Any written communication that has been
redacted will be filed under seal in a non-redacted form. The clerk's
office will publish a notice to the bar and include a permanent notice
on its website restating this paragraph. This notice will also state the
types of personally identifying information that must not be included
on any written communication submitted to this Court, consistent with
Fed. R. Crim. P 49.1 and any order of this Court regarding prohibited
information on any such written communication.

Written Communication Regarding
Defendants in Criminal Cases


Individuals who intend to submit letters/written communications


Cautioned that their communication will be available publicly



Directed to comply with directives related to
 SSN/TIN
 Names

of minor children

 DOBs
 Financial
 Home

account numbers

Addresses

 Sensitive

personal data (medical history, employment, financial
information)

 Cooperation



with the Government

Fed. R. Crim P. 49.1 & http://www.privacy.uscourts.gov

AT THE SENTENCING HEARING
 Same

bench conference procedure

Judge

will read the introduction to the
bench conference

 Same

procedures with the transcript

Court

reporter will file it as two transcripts
(sealed and unsealed portions, not
reflecting length of the bench
conference)

Requests for PSRs, Sealed Transcripts
& Other Sealed Documents
DOCKET SHEET HEADER
Beginning February 1, 2017, under Local Rule 13.05, it is the procedure of this Court
to order the U.S. Attorney's Office to file a sealed statement in all criminal cases in
which a defendant enters a guilty plea that will either explain the terms of a
defendant’s cooperation or state that a defendant did not cooperate with the
government. The public will not be able to determine whether a defendant did or did
not cooperate with the government by reading these docket entries.




When an inmate requests copies of any sealed case documents,
the Court should direct the requestor to speak with their Case
Worker or representative at the Bureau of Prisons.



No copies of PSRs or other sealed case documents should be
provided to an inmate as it may contain cooperator information.



If a Court Reporter receives a request for a sealed transcript, it will
be to the attention of the Judge. No sealed transcript will be
prepared without the Order of the Judge presiding over that
proceeding.

Letters Exercise
If a Sentencing Memo is filed under seal, may
not be able to attach letters as they may have
to be filed separately from the Memo.




Redact?
 How?
 Responsibility to advise
 File non-redacted version under seal
Under Seal?
 Why?

